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Overview 

Summary   

Advisory Committee  Clarinda Recycling Facility Advisory Committee  

Brief description The Clarinda Recycling Facility (see Figure 1) recycles construction 
and demolition materials and small amounts of glass at its facility in 
Clarinda under a planning permit issued in 2008.  The permit will 
expire in 2023 but contains a condition allowing for consideration of 
a permit extension.  An application for extension via secondary 
consent was refused by Kingston City Council in late 2019; as was an 
application to amend the permit.  The Applicant appealed these 
decisions to the Victorian Civil and Administrative Tribunal.  The 
appeal was then called in and sent to this Advisory Committee by 
the Minister for Planning. 

Subject land 275-315 Kingston Road, Clarinda (see Figure 2) 

The Applicant Alex Fraser Pty Ltd 

Planning Authority Kingston City Council 

Notification November 2019 

Submissions 910 objections to the planning permit applications were received 

 

Committee process   

The Advisory Committee Nick Wimbush (Chair), Sophie Handley and Colin McIntosh 

Directions Hearing 19 May and 10 June 2020 

Hearing By video conference on 29, 30 June and 1, 2, 6, 7, 8 July 2020 

Site inspections An accompanied inspection of the site on a bus was held on 23 June 
2020 with appropriate COVID-19 arrangements in place.  Individual 
members undertook unaccompanied inspections at other times. 

Appearances See Appendix B 

Citation Clarinda Recycling Facility ACI [2020] PPV 

Date of this Report 18 August 2020 
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Figure 1 Site map1 

 

 

 
1  From Document  137 – Site Visit Plan 
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Figure 2 Site location with higher order road network2 

 

 

 
2  From Document 137 – Site Visit Plan 
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Executive summary and recommendations 

Alex Fraser Pty Ltd (the Applicant) has been running a construction and demolition recycling 
business at 275-315 Kingston Road Clarinda under a permit issued in 2008.  The existing permit 
expires in 2023 and the permit includes provision for the permit holder to apply for an 
extension. 

In 2019 the Applicant applied to Kingston City Council (Council) to extend the permit for 15 
years or amend it to achieve the same result.  Over 900 objections to the grant of the extension 
were received.  In November 2019 Council refused the extension request.  In December 2019 
the Planning Committee of Council refused the permit amendment application under 
delegation. 

The Applicant consequently lodged an application for review of both decisions with the 
Victorian Civil and Administrative Tribunal (VCAT) on 23 December 2019. 

The Minister for Planning called in the permit application from VCAT on 16 February 2020 and 
the Clarinda Recycling Advisory Committee (the Committee) was appointed on 29 April 2020.  
Due to COVID-19 constraints, the Committee conducted Directions Hearings and the main 
Hearing via videoconference.  After the conclusion of the first Stage 3 lockdown period, the 
Committee was able to undertake a carefully regulated accompanied site inspection. 

The original objectors to the applications were re-notified and some additional submissions 
were received.  At the Hearing several objectors presented and elaborated on their concerns.  
Major issues raised in objections went to: 

• the inappropriateness of the continuing use in the Green Wedge when measured 
against planning policy 

• the clear strategic direction for the Green Wedge in this area and the non-conforming 
use of the recycling facility within the zone 

• the near-complete transition of the area from a quarry/landfill history to an open 
space/recreation future 

• amenity impacts on the area including noise and dust 

• the need for the Applicant to find a more appropriate site to continue their role in 
recycling. 

An eight day Hearing was held via videoconference for the Applicant, Council, objectors and 
agencies to elaborate on their written submissions.  In general, State Government waste 
management agencies and others with an interest in using the facility were supportive of its 
continued operation; as were private sector users. 

The Committee has considered the submissions and evidence and has drawn the following 
conclusions: 

• The area has been gradually but clearly transitioning from quarries and landfills with 
high amenity impacts to a future of open space and recreation; a process that is 
nearly complete. 

• This process has been driven by clear Green Wedge planning policy which directed 
and facilitated the transition over a long period of time, culminating in Amendment 
C143 in 2015. 
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• The Applicant’s recycling operation is clearly inconsistent with the long term planning 
direction for the area; but is being operated to a very high standard with little to no 
offsite amenity impacts. 

• The current recycling operation is strategically a very significant part of the 
construction and demolition resource recovery industry, both in south east 
Melbourne and at a metropolitan level. 

• The premature closure of the operation without a suitable site being found to replace 
it would have a significant impact on resource recovery and likely lead to an increase 
in the waste stream to landfill and the more rapid exploitation of quarry resources. 

On balance the Committee considers that the short to medium term imperative of resource 
recovery in these circumstances outweighs the longer term, highly desired future planning for 
the Kingston Green Wedge.  The continuation of the use on the site for a further period, of up 
to 15 years, will not in the Committee’s view, compromise either the short term Green Wedge 
objectives of providing the Chain of Parks or the long term vision of the broader Green Wedge. 

The Committee has concluded that an extension of 15 years, but not longer, is appropriate to 
provide a significant period for further site investigations and State strategic waste planning.  
The Committee is strongly against the suggestion of providing for the continuation beyond 15 
years of this permit.  Any extension of the use beyond 15 years should be the subject of 
strategic planning and a planning scheme amendment if it was to be countenanced and should 
take into consideration the circumstances, policies and strategies of the day.  

While they are not determinative of the Committee’s primary recommendation, the 
Committee also considers the discussions around the future transfer of the site to Council 
including a potential active recreation use should be revisited as they would seem to provide 
an opportunity for an even more beneficial community outcome. 

Recommendation 

 The Minister for Planning recommend the Governor in Council issue amended 
planning permit KP881/07A with the conditions shown in Appendix E of this report. 

Further recommendation 

The Committee makes the following further recommendations: 

 The relevant government agencies and the City of Kingston should collaboratively 
develop the Clayton South Precinct Hub Plan to articulate the long-term waste and 
resource recovery needs and recommended facilities in the area including 
opportunities in the Clayton South industrial zone.  

 The Minister for Planning encourage Kingston City Council and Alex Fraser Pty Ltd 
to engage in discussions around a community benefit package that might, amongst 
other things, bring the site into public ownership over time and assist with the 
delivery of active recreational facilities. 
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1 Introduction 

1.1 Background 

1.1.1 The Facility 

The Clarinda Recycling Facility (the Facility) operated by Alex Fraser Pty Ltd (the Applicant) in 
Clarinda processes about 700,000 tonnes per year of waste concrete, masonry, asphalt and 
glass sands into construction products such as road base.  There is also a small waste transfer 
station on the site that enables smaller contractors and residents to dispose of mixed waste 
that is sorted for recycling or disposal. 

Large blocks of concrete are broken into smaller pieces with mobile cutting jaws and steel 
reinforcing is removed.  Waste is then transported to the on-site crushing plant where it is 
processed to meet size specifications of the final product. 

Movements into the site of source materials and movement offsite of product are by truck.  
Approximately two thirds of the truck fleet is operated by the Applicant with the balance being 
individuals and contractors. 

1.1.2 The current planning permit 

The existing planning permit was issued by the Minister for Planning on 5 December 2008 
following consideration by an Advisory Committee.3  The planning permit is included in 
Appendix D and allows: 

The use and development of the land for MATERIALS RECYCLING in conjunction with 
a REFUSE TRANSFER STATION for a maximum of 15 years duration (with provision 
for extension of the permit); the display of business identification signage; a reduction 
in the car parking requirement for the materials recycling use; the removal of native 
vegetation; and alteration of access to a road in a Road Zone, in accordance with the 
attached endorsed plans and subject to the following conditions: 

Condition 8 of the permit is: 

The use must cease and associated signs must be removed 15 years from the date of 
issue of this permit.  The Responsible Authority may extend the permit if a request is 
made in writing not less than three years before the permit expires.  The conditions of 
the permit may be amended if the permit is extended. 

The current permit expires in December 2023. 

1.2 The Advisory Committee’s role 

In late 2019 the Applicant made two applications to Kingston City Council (Council).  These 
were to: 

• extend the term of the permit via secondary consent under Condition 8 

• amend the permit under s72 of the Planning and Environment Act 1987 (the Act) to 
achieve the same end. 

Council refused both applications and the Applicant sought review of the decisions at the 
Victorian Civil and Administrative Tribunal (VCAT). 

 
3  Kingston Road Clarinda Transfer Station (ACI) [2008] PPV85 
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On 16 February 2020 the Minister for Planning called call in the applications from VCAT under 
Clause 58 of Schedule 1 of the Victorian Civil and Administrative Tribunal Act 1988.  On 
29 April 2020 this Advisory Committee (the Committee) was appointed to advise the Minister 
on the applications. 

The Committee was provided with a Terms of Reference signed on 29 April 2020 (see Appendix 
A) which provides guidance to the Committee.  In particular Clause 3 of the Terms of Reference 
is: 

The purpose of the Advisory Committee is to advise the Minister for Planning on whether 
the planning permit should be extended and if so, for how long. 

And further at Clause 18, the Terms state: 

The Advisory Committee must produce a written report for the Minister for Planning, 
providing the following: 

a. An assessment of all relevant matters relating to the applications for 
review and any amended application material submitted to the Advisory 
Committee.  

b. An assessment of submissions and objections to the Advisory Committee.  

c. A recommendation as to whether an amended planning permit should be 
granted and the reasons for this recommendation.  

d. A recommendation as to whether the request for consent should be 
granted and reasons for the recommendation.  

e. A, without prejudice, draft amended planning permit including relevant 
conditions.  

f. Any other relevant matters raised during the Advisory Committee hearing.  

g. A list of persons who made submissions considered by the Advisory 
Committee.  

h. A list of persons consulted or heard.  

The Committee notes in relation to Clause 18(g) above, that 910 objections to the permit 
amendment applications were received by Council.  The names of these objectors are not 
included in this report, but Council and the Committee have them on record and the issues 
raised have been considered by the Committee. 

1.3 Procedural issues 

1.3.1 Further notice 

A very significant number of objections (910) were received to the permit amendment 
application; the vast majority of these being of a pro-forma nature.  Only a small number of 
objectors wished to be parties to the VCAT Hearing. 

By consent between Council and the Applicant, and endorsed by the Committee, the 
opportunity for additional submissions to be made and to be heard by the Committee was 
provided to the 910 objectors.  The Applicant and Council worked very closely in ensuring this 
occurred during the first COVID-19 lockdown; and for this the Committee expresses its 
gratitude. 
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1.3.2 Videoconference 

The Committee’s work has proceeded through the first COVID-19 lockdown; the easing during 
lockdowns; and is being completed during the second lockdown. 

The Committee was able to undertake an accompanied, bus based, inspection with 
appropriate health precautions between lockdowns, an opportunity that was valuable in 
terms of the Committee’s understanding of the site. 

The Committee wishes to express its gratitude to the Council, Applicant, government agencies 
and the community for participating in the Hearing process in trying circumstances. 

1.4 Summary of issues raised in submissions 

1.4.1 Objections 

As noted, 910 objections to the planning permit amendment application were received by 
Council; many of which were of a pro-forma nature.  The issues raised in the objections were 
summarised by Council as:4 

The valid grounds of objection raised are summarised as follows: 

• The use is prohibited under the Zone (GWAZ); 

• Contradicts the long-term planning policy (Chain of Parks, conservation of 
biodiversity and landscapes); and 

• Offsite amenity impacts (traffic, dust, noise). 

Council provided comprehensive submissions and evidence in objection to the permit 
applications to the Committee, generally on the same grounds as the objections above. 

1.4.2 Supporting submissions 

A number of supporting submissions were provided in the Hearing for the continuation of the 
operation of the Facility by agencies including Sustainability Victoria, the Department of Jobs, 
Precincts and Regions and the Metropolitan Waste and Resource Recovery Group (MWRRG).  
These submissions generally went to the importance of the Facility in the metropolitan 
resource recovery system, the lack of alternative facilities, and the importance of the Facility 
in providing product for major projects. 

The Heatherton Christian College provided a supporting submission for the Facility on the 
basis that there has been no amenity impacts and there is an obligation to support recycling 
in the community. 

1.4.3 Other submissions 

The Environment Protection Authority Victoria (EPA) provided comments on the planning 
permit conditions.  

1.5 The Advisory Committee’s approach 

In undertaking its task, the Committee has considered the original objections to the 
advertising of the permit applications, observations from site visits, and submissions, evidence 
and other material presented to it during the Hearing.  All submissions and materials have 

 
4  Document 91, Council Agenda of 11 December 2019, section 9.1. 
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been considered by the Committee in reaching its conclusions, regardless of whether they are 
specifically mentioned in the Report. 

The Committee has assessed the permit application(s) against the Kingston Planning Scheme 
and in accordance with the Terms of Reference provided by the Minister.  In particular the 
Committee has carefully considered the principles of net community benefit and sustainable 
development, as set out in Clause 71.02-3 (Integrated decision making) of the Planning 
Scheme. 

This Report deals with the issues under the following headings: 

• Amenity 

• Strategic waste policy 

• The Green Wedge 

• Planning permit assessment 

• Community benefits package. 
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2 Amenity 

2.1 Noise 

The movement of vehicles and plant around the site and the operation of the crushing plant 
all generate some level of noise. 

The issues are: 

• Are sensitive areas adversely impacted by noise emanating from the site? 

• Is the amenity of the nearby open space adversely impacted by noise from the site? 

2.1.1 Evidence and submissions 

Although no residents that presented to the Committee stated they are or have been 
impacted by noise from the Facility, many written objections listed noise as an issue. 

The Committee was provided with an expert witness statement of Mr Darren Tardio of Enfield 
Acoustics called by the Applicant.  Mr Tardio carried out site inspections and noise monitoring 
to confirm compliance with the permit conditions.  Mr Tardio reported: 

My evidence is that there is no material noise impacts being generated from the Subject 

Land and there is no evidence that this would change in the future5. 

His evidence was not contested by Council other than an opinion expressed in his report that 
the subject site and the surrounding area did not have a high noise amenity. 

Mr Tardio’s statement explained that the broader area is dominated by heavy truck noise on 
the Dingley Bypass south and west of the Alex Fraser site and from Clayton Road east of the 
site.  Mr Tardio reported that: 

The ambient noise levels observed during the measurements are appreciably high and 
appears to mask any material noise emissions from the Subject Land operations6. 

Mr Tardio observed that the existing earthen wall around the site provides some noise 
attenuation.  He further noted that mobile plant moving around the site is fitted with 
broadband alarms when reversing. 

As noted by Mr Tardio, the existing Planning Permit specifies that noise emissions from the 
Facility must comply with noise limits specified in State Environment Protection Policy (Control 
of Noise from Commerce, Industry and Trade) No. N-1 (SEPP N-1).  On the basis of his 
observations and long term noise recordings, Mr Tardio concluded: 

I am satisfied that the Subject Land is complying with SEPP N-1 and is not generating 
any adverse noise impacts7. 

2.1.2 Discussion 

The Committee wrote to the EPA to request complaint information for the previous five years 
related to the facility.  The EPA subsequently advised8 that no complaints regarding noise have 

 
5  Document 111 Mr Tardio’s Expert Witness Statement paragraph 42 
6  Document 111 paragraph 24 
7  Document 111 paragraph 31 
8  Document 131 EPA letter of 15 June 2020 
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been made about the facility.  Similarly, Council advised in its Part A Submission9 that it had 
not received any complaints over the past five years. 

The Committee noted during its visits that road traffic noise was noticeable in areas around 
the site. 

Based on the evidence provided by Mr Tardio, and the lack of dissenting information, the 
Committee considers that the amenity of the surrounding area is not adversely impacted by 
noise emissions from the Facility.  

2.1.3 Conclusions 

The Committee concludes: 

• The measures taken to protect beneficial uses and meet the objectives of SEPP N-1 
are effective. 

• As no expansion of the Facility is proposed, noise is unlikely to be an issue if the 
planning permit is extended. 

• Noise emissions from the Facility should not adversely impact the abutting Chain of 
Parks land. 

2.2 Dust 

Concrete and masonry crushing and vehicle movement on unsealed surfaces has the potential 
to generate dust. 

The issues are: 

• Are dust emissions from the site adversely affecting the amenity of the surrounding 
area? 

• Does the site pose an unacceptable risk of future dust emissions? 

2.2.1 Evidence and submissions 

Most submissions received prior to the commencement of the Hearing reported dust 
emissions as a concern.  Several residents (for example Ms Nina and Dr Brian Earl10, Ms Silvana 
Antony11, Mr Mayo Ahlip12 and Ms Sarah Herring (oral presentation only)) submitted that dust 
from the Facility affects the local area.  Ms Antony and Mr Ahlip also raised concern about the 
release of hazardous respirable crystalline silica from the Facility. 

Two expert witness statements were provided, one by Dr Terry Bellair of Environmental 
Science Associates called by the Applicant and the second by Mr Peter Ramsay of Peter J 
Ramsay and Associates called by Council. 

The State Environment Protection Policy (Air Quality Management) (SEPP AQM) provides 
guidance on how to manage air quality, including emissions to air to protect the beneficial 
uses of the air environment in Victoria.  It includes a requirement that facility operators 
manage emissions in accordance with the SEPP AQM, apply best practice to control emissions 
and strive for continuous improvement to manage air emissions.  This policy specifies that for 
area-based sources and roads, the applicable criteria for dust, PM10 (particles less than 10 

 
9  Document 113 Council’s Part A Submission 
10  Document 170 Nina and Brian Earl 
11  Document 176 Silvana Anthony 
12  Document 179 Mayo Ahlip 
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micron in size) and PM2.5 (particles less than 2.5 microns in size) are specified in the relevant 
industry Protocol for Environmental Management (PEM). 

Both experts agreed that while there was not a specific PEM for operations such as those 
conducted at the Facility, the criteria specified in the Protocol for Environmental 
Management: Mining and Extractive Industries13 (PEM (M&E)) provide a useful “yardstick” for 
assessing dust emissions. 

Table 1 Particulate assessment criteria for mining and extractive industries (PEM) 

Indicator Criteria Averaging Period 

PM10 60 µg/m3 24 hour average 

PM2.5 36 µg/m3 24 hour average 

Respirable crystalline silica (as PM2.5) 3 µg/m3 Annual average 

In his statement, Dr Bellair reported14: 

Analysis of data collected by AFG’s real-time particulate monitoring system indicates 
that emissions from the SE corner of the site (most sensitive location because of the 
proximity of the Heatherton Christian College and meteorological factors) indicates that:  

• The PM10 concentrations are well below the (24-hour) 60 μg/m3 “yardstick”;  

• PM2.5 concentrations are substantially below the (24-hour) 36 μg/m3 “yardstick”; 

(i) Best practice 

Both the SEPP (AQM) and the PEM (M&E) require the application of best practice to control 
air emissions.  A description of the various dust mitigation measures is contained in the Site 
Management and Environment Improvement Plan15 (SMEIP).  The dust management practices 
identified in the SMEIP can be summarised as: 

• wetting of unsealed roadways 

• wetting of waste both incoming and stockpiled material 

• feeder and crusher plant largely enclosed 

• water sprays at conveyor transfer points 

• water sprays at pug mill (where materials are mixed) 

• reactive dust monitoring program. 

Dr Bellair’s statement described the natural and enhanced natural attributes of the site.  This 
included operations conducted on the floor of the old sand quarry site about seven metres 
below natural ground level and that the facility is surrounded by a five metre high bund wall 
which is extensively vegetated.  He considered the extensive vegetation on the bunds help 
reduce dust emissions. 

In his presentation16 to the Committee, Dr Bellair stated that: 

Dust management practices are consistent with the “upper end” of good practice. 

In his oral evidence, Mr Ramsay said that he rated the facility at the “upper end” of best 
practice. 

 
13  Document 24 Protocol for Environmental Management: Mining and Extractive Industries, EPA Publication 1191 
14  Document 111 Dr Bellair’s Expert Witness Statement section 10.1 
15  Document 110a Site Management and Environment Improvement Plan, 8 December 2008 
16  Document 161 Dr Bellair’s Presentation slide 1 
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(ii) Separation distance 

Where Mr Ramsey did differ from Dr Bellair was in regard to the dust monitoring program and 
the appropriate separation distance between the Facility and sensitive uses. 

Mr Ramsay referred to EPA Publication 1518, Recommended Separation Distances for 
Industrial Residual Air Emissions17 which recommends separation distances to minimise the 
off-site impacts on sensitive uses arising from unintended odour and dust emissions. 

As separation distances for a material recovery or a material recycling facility are determined 
on a case by case basis, Mr Ramsay provided the following explanation for his estimation of 
an appropriate separation distance: 

The operations at the Facility are similar to the activities performed in a quarry without 
blasting, a separation distance of 250 metres is recommended between the activity area 
for the Facility and sensitive land uses.18 

Dr Bellair’s oral evidence was that he considered that while the Facility operations and 
quarries are broadly comparable, quarries extend over much larger areas and loading and 
unloading of vehicles with typically dry material differentiates these activities from those 
conducted at Clarinda.  He considered a distance of 100 metres was more appropriate. 

(iii) Dust monitoring 

Dr Bellair provided the following description of the dust monitoring system19: 

Four “Osiris“ (solar powered) continuous PM10 and PM2.5 particulate monitors (each 
equipped with wind speed and direction sensors) are installed, each one inside the 
boundary near the corners of the site. 

The primary purpose of the monitoring system is to provide a “real time” management 
tool whereby a text message (eg. “SW DUST EXCEEDENCE ALARM” is sent to the 
mobile phones of the Site Manager, Leading Hand and Victorian Production Manager if 
a 1-minute averaged “peak” PM10 concentration exceeds 250 μg/m3 at any of the four 
monitors. 

The concerns raised by Mr Ramsay regarding the dust monitoring can be summarised as: 

• no allowance should be made for background dust levels in reported measured levels 

• whether the dust monitoring stations are at the most appropriate locations 

• conduct one year of monitoring for Respirable Crystalline Silica 

• conduct monthly monitoring using depositional gauges 

• allow greater community access to data. 

The response by Dr Bellair in his oral presentation to the Committee can be summarised as: 

• monitoring results will include background levels 

• dust monitors are located optimally for reactive management purposes 

• assumption of respirable crystalline silica based on earlier work by Dr Bellair (not 
provided to the Committee).  Even if all PM2.5 was assumed to be silica, the annual 
concentration was still less than 3 µg/m3 

• “Dustfall” monitoring is a relatively crude technique, as sampling extends over 
monthly periods and it is not possible to determine the dust sources 

 
17  Document 27 Recommended Separation Distances for Industrial Residual Air Emissions EPA Publication 1518 
18  Document 117 Mr Ramsay’s Expert Witness Statement lines 159-161 
19  Document 110 section 10 
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• it would be difficult to provide real time data and doubtful it would be reviewed. 

Mr Ramsay’s overall conclusion is that there is unlikely to be a problem: 

The existing controls, if effectively maintained, are likely to be sufficient to control risk 
to human health at an acceptable level20. 

(iv) Local amenity 

The submission by the Dingley Village Community Association21 noted there has been an 
improvement in the amenity of the area due to the closure of local landfills. 

The cessation of tipping activities has brought real benefits to surrounding residents 
with the repurposing of tips now providing Kingston’s largest public park, (old S’Vale tip) 
sporting facilities (old Din San tip) and the virtual elimination of Noise and Foul odours 

The closest sensitive use to the activity area (where vehicle movement, material handling and 
processing occurs) on the site is the Heatherton Christian College.  In its submission22 to the 
Committee, the College wrote: 

Our initial concern over excess dust has been unfounded, and dust is not an issue for 
the College. 

There are several other sensitive uses near the Facility, including a Function Centre on Clayton 
Road, a Buddhist Temple on the south eastern corner and single residences to the west, north 
and east of the Facility.  No objections were received from these premises. 

Regarding dust impacts in the surrounding area, Dr Bellair noted: 

It is clear that a number of potentially dusty land uses are (and have recently been) 
located in the vicinity of AFG’s site, including landfills, sand quarries, market gardens 
and unsealed roads23. 

In his presentation to the Committee regarding dust emissions, Dr Bellair noted24: 

Dust emissions are unlikely to have any significant adverse effect on local amenity 
(providing existing controls continue to be implemented). 

2.2.2 Discussion 

The Committee acknowledges that there has been a long history of sand mining and waste 
management in the Clayton South area, with an associated history of very poor amenity.  
There are several closed landfills in the immediate area of the Facility, which are now in 
various stages of rehabilitation.  During the site visit and from the aerial photographs, large 
areas of disturbed earth and exposed earth in the nearby market gardens are visible. 

The Committee accepts that dust emissions have been an issue for the Clayton South and 
Clarinda community for a long period of time.  The Committee acknowledge that there is the 
potential for further dust impacts from the ongoing rehabilitation of closed landfills until such 
time as those sites are vegetated or otherwise covered. 

EPA advised the Committee in its letter of 15 June 2020, that in the previous five years it had 
received only one complaint alleging fine dust emission from the Clarinda site.  EPA did not 

 
20  Document 117 lines 275-276 
21  Document 199 Dingley Village Community Association, 2 July 2020 
22  Document 127f Heatherton Christian College 3 June 2020 
23  Document 110 section 3.2 
24  Document 161 slide 1 
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confirm that the Facility was the source of the dust.  EPA conducted a site inspection and did 
not record any non-compliances that required follow-up. 

The Committee is satisfied the Facility is operated to a very high standard with the dust 
management controls placing it high within the best practice range.  Best practice is not static 
and the Committee feels that if the Facility continues to operate, there should be periodic 
reviews of dust management practices at the site.  The Committee accepts Mr Ramsay’s 
observations and the submission from Dingley Village Community Association that the 
location of the dust monitors should be reviewed to ensure they are in the most appropriate 
locations. 

Opinion of the two air quality experts on appropriate separation distances varied.  Mr Ramsay 
considered 250 metres appropriate whereas Dr Bellair felt 100 metres was adequate.  The 
evidence before the Committee was that the facility was operated to a “best practice” 
standard which is borne out by the lack of evidence of actual dust impacts from the Facility.  
The Committee considers the separation distances are adequate, but not necessarily ideal. 

The Committee considers there should be greater community access to the air monitoring 
data.  In the absence of verified complaints, and as the Operator responds to a one minute 
text notification rather than wait for the one hour exceedance as specified in the PEM (M&E), 
the Committee feels that real time notification is not required.  The Committee accepts the 
evidence of Mr Ramsay when he advocates that “gross” one hour levels of particulates should 
be reported, which includes background levels as specified in the PEM (M&E). 

The EPA submitted suggested permit conditions following the Hearing.  The Committee has 
reviewed these and adopted some suggestions as shown in Appendix E where they do not go 
above and beyond issues discussed in the Hearing. 

2.2.3 Conclusions 

The Committee concludes: 

• The Facility is operated to a “best practice” standard. 

• The overall evidence strongly indicates that the amenity of the surrounding area is 
not adversely impacted by dust emissions from the Facility. 

• The control of dust emissions is dependent on following the procedures of a well-
developed Site Management and Environment Improvement Plan, which should be 
subject to review. 

• To ensure the Facility maintains best practice, the planning permit should be revised 
to include: 
- three yearly review of the Site Management Environment Improvement Plan 

including examining the location and type of dust monitoring and the adequacy of 
the monitoring plan to demonstrate compliance with Permit conditions. 

- quarterly public reporting of the dust monitoring program with PM10 and PM2.5 
reported as gross and net concentrations. 

The revised permit conditions are included in Appendix E. 
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3 Strategic waste policy 

Victoria has significant policy directed towards improving resource efficiency.  State planning 
policy at clause 19.03-5S – Waste and Resource Recovery – has relevant objectives and 
strategies as outlined in Chapter 5.2. 

The clause identifies the following documents, as well as others, relevant in the consideration 
of resource recovery facilities: 

• Statewide Waste and Resource Recovery Infrastructure Plan (Sustainability Victoria, 
2015) 

• Metropolitan Waste and Resource Recovery Implementation Plan (Metropolitan 
Waste and Resource Recovery Group, 2016). 

3.1 Issue 

The issue is: 

• How does the application to extend the life of the Facility accord with relevant state 
policies regarding waste management? 

3.2 Evidence and submissions 

Two expert witness statements were provided by Mr Michael Barlow25 of Urbis Pty Ltd for the 
Applicant and Mr Rob Milner26 of Kinetica for Council.  Written and oral submissions were 
provided by Sustainability Victoria and the Metropolitan Waste and Resource Recovery Group 
(MWRRG).27 

3.2.1 Statewide Waste and Resource Recovery Infrastructure Plan28 

The Statewide Waste and Resource Recovery Infrastructure Planning Framework established 
under the Environment Protection Act requires Sustainability Victoria to prepare the 
Statewide Waste and Resource Recovery Infrastructure Plan (SWRRIP). 

Sustainability Victoria made a written submission29 and an oral presentation30 to the 
Committee.  Ms Karen Wilson of Sustainability Victoria explained that the SWRRIP will be 
renamed the Victorian Recycling Infrastructure Plan as outlined in the government’s new 
circular economy policy, Recycling Victoria: A new economy.  She advised the Facility is 
identified as part of the Clayton South Waste and Resource Recovery Hub, a hub of state 
importance.  Regarding the significance of the hub, Ms Wilson said: 

 
25  Document 164 Mr Barlow’s Expert Witness Statement 
26  Document 115 Mr Milner’s Expert Witness Statement 
27  There were many letters of support for the Facility continuing received with the application and through the Hearing 

process from among others; the Level Crossing Removal Authority, the Victorian Waste Management Association, the 
Infrastructure Sustainability Council of Australia, Visy, Roads Australia, Invest Assist (Department of Treasury and 
Finance), Major Road Projects Victoria, Australian Workers Union and the Construction Materials Processors 
Association 

28  Document 35 Statewide Waste and Resource Recovery Infrastructure Plan 2018 
29  Document 128a Sustainability Victoria, Letter, 5 June 2020 
30  Document 198 Sustainability Victoria, Presentation Notes 
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A “hub of state importance” means that any impact on the functionality of the hub would, 
consequently, have significant impacts on the state’s capacity to manage the waste and 
resource recovery system.31 

Ms Wilson explained the Facility is one of two construction and demolition recycling facilities 
in Melbourne’s south east.  The other is at Hallam and is smaller in size and 17 kilometres 
distant.  She explained that due to the heavy nature of the material, it is costly to transport 
and is typically reprocessed near the area where it is generated and used.  In regard to the 
potential consequences of closing the Facility in Clarinda, Ms Wilson stated: 

Given the volume of material processed at the Facility and its proximity to a significant 
amount C&D activity, its closure would have a major impact on the state’s ability and 
capacity to reprocess C&D materials and achieve Victoria’s waste and recycling policy 
objectives32. 

Sustainability Victoria’s submission was very clear on its position with regard to whether the 
Permit should be extended: 

SV is supportive of the continued operation of the Facility, subject to any Council specific 
requirements and the site operating to best practice.  SV previously outlined its 
availability to work with the City of Kingston and Alex Fraser to identify opportunities for 
a transition plan that meets the objectives of both organisations – i.e. continued 
operations at the site beyond 2023 and long-term transition to parklands33.  

Mr Milner reviewed the SWRRIP regarding its description of the Clayton South Precinct Hub34.  
He highlighted sections that in his opinion, advocates for the relocation of the Facility, 
potentially to nearby industrial zoned land, including35: 

• Closure of the landfills provides opportunities, particularly the land zoned for 
industrial and commercial activities. 

• This presents an opportunity to establish sorting and consolidation facilities in or near 
the precinct to provide options to maximise transport efficiencies. 

• develop a long term plan for the next phase of resource recovery activities for this 
precinct.  

This view was expressed in Council’s Part B submission, who considered the SWRRIP required 
an integrated planning approach be taken to find suitable located and zoned land be available 
for waste resource needs.  Council gave the following view of the relevance of the description 
of the Clayton South Precinct Hub in the SWRRIP: 

The description of the hub refers to Alex Fraser, but it does not support an extension of 
its occupation. To the contrary, C143 and open space policy is acknowledged, and the 
Plan refers to the need for strategic planning to take up the challenge of meeting current 
resource recovery needs, and for the development of a long term plan for the next phase 
of resource recovery for the precinct36. 

Mr Barlow gave evidence that the SWRRIP was first released in 2015 and then updated in 
2018.  He considered it significant that even after the approval of Amendment C143 in 2015, 
the updated version of the SWRRIP still acknowledged the Clayton South Precinct, including 

 
31  Document 198 paragraph 9 
32  Document 198 paragraph 24 
33  Document 128a paragraph 16 
34  Document 35 page 70 
35  Document 115 paragraph 171 
36  Document 114 Council Part B Submission paragraph 70 
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the Facility, as a “hub of state significance”.  He considered this designation was “a recognition 
of the ongoing role of the Alex Fraser site37”. 

3.2.2 Metropolitan Waste and Resource Recovery Implementation Plan 

The MWRRG is a State Government Statutory Body responsible for coordinating and 
facilitating the delivery of waste management and resource recovery across metropolitan 
Melbourne.  It is responsible for preparing the Metropolitan Waste and Resource Recovery 
Implementation Plan (MWRRIP). 

The MWRRG submission noted the overlap with the SWRRIP and the significance of the 
Facility: 

Both the SWRRIP and Metropolitan Implementation Plan identify the Clayton South 
Precinct Hub as one of the 14 hubs of state and metropolitan importance in Melbourne 
and acknowledges that the Alex Fraser resource recovery operation is a significant 
metropolitan facility for C&D waste recovery and end market applications for recycled 
glass38. 

Council’s Part B submission observed the MWRRIP recognised the zoning of the area has 
changed, making it less tenable for the Facility to continue at its current site.  Council stated 
the MWRRIP says “that consideration should be given to supporting its relocation39”.  Council 
further stated that the MWRRIP advocated that a solution should be found through the 
collaborative development of a master plan for the strategic development of the hub. 

Mr Milner noted the MWRRIP recognised that the Facility may need to be relocated.  He 
considered there is a need for “a long term plan for the next phase of resource recovery 
activities, outside of the Green Wedge40.”  

Mr Barlow’s evidence referenced the MWRRIP regarding the potential consequences if the 
facility should close: 

If this facility does not remain in the region, the south east is at risk of inadequate 
AM&S41 reprocessing42. 

Mr Shane Robb of Urbis was called by Alex Fraser to provide an expert witness statement43  
that considered the potential to find an alternative site for the current operation of the 
Facility.  His opinion was that a significant period of time would be required to find an 
alternative site and concluded a period of ten years may not be adequate. 

Regarding the relocation of the Facility, Ms Michelle Lee for MWRRG noted it has worked with 
the Applicant, Sustainability Victoria and Invest Assist, but have not found any suitable sites 
in the south east metropolitan area. 

All parties acknowledged that both the SWRRIP and MWRRIP identify the need for a Clayton 
South Precinct Hub Plan, as well as for other state significant hubs, to be developed through 
a strategic planning process.  Hub Plans identify the role and function of waste and resource 
recovery facilities within that hub and are to be developed with appropriate engagement with 

 
37  Document 107 paragraph 92 
38  Document 191 MWRRG Letter, 5 June 2020 
39  Document 114 paragraph 77 
40  Document 115 paragraph 170 
41  AM&S – Aggregates, masonry and soil 
42  Document 28 section 14.6.2 
43  Document 108 Mr Robb’s Expert Witness Statement 
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state agencies, local government and waste and resource recovery facility operators.  The 
Committee heard from MWRRG that there had been some engagement with Council in 2019 
which identified a difference of opinion.  Council’s closing submission expressed its view that 
the hub “could not contain green wedge land44.” 

MWRRG in its further submission45 indicated that it was keen to continue to work with Council 
but believed that “given the size and significance of the Hub, there is benefit in developing a 
Hub Plan for the entire area, including a preliminary risk assessment of all closed landfills”.  

3.2.3 Other policies 

(i) Infrastructure Victoria: Advice on Recycling and Resource Recovery Infrastructure 
in Victoria (April 2020)46 

Infrastructure Victoria identified the need to support improved resource recovery for priority 
materials, including glass, to enable more to be reprocessed and re-used in Victoria.  Mr Milner 
noted this report identified a need for 87 potential new or updated facilities including 52 in 
regional Victoria in order to meet recycling targets.  He noted that no new infrastructure is 
identified within the City of Kingston47.   

One of the six focus areas listed in the Infrastructure Victoria Report is glass, including 
increasing the amount that is recycled as new glass or as glass sand which can be substituted 
for virgin sand in building products.  Mr Cocks of MRA Consulting Group was called by Council 
to provide expert evidence48 on the state of glass recycling.  He gave evidence that the 
Applicant was the market leader in providing reprocessed glass in the form of glass sands as a 
replacement for virgin sand in south east Melbourne. 

(ii) Recycling Victoria: A new economy 

On 26 February 2020, the Victorian Government released its policy Recycling Victoria, A new 
economy49, which further advances principles from Plan Melbourne to integrate land use 
planning and waste and resource recovery infrastructure planning. 

Sustainability Victoria in its oral submission advised that under this policy: 

… bidders for infrastructure projects will be required to demonstrate how they will 
optimise the use of recycled materials. The policy specifically targets recycled 
aggregates, glass, plastic, timber, steel, ballast, crushed brick, crumb rubber, reclaimed 
asphalt pavement and organics, to be prioritised over the use of virgin materials50. 

Sustainability Victoria’s submission was that the Facility was one of the largest suppliers of 
recycled material to infrastructure projects and that the “successful delivery of Recycled First 
would be put at risk51” if the Facility closed. 

 
44  Document 156a Council Closing Submission paragraph 48.3 
45  Document 193 MWRRG Response Letter, 7 June 2020 
46  Document 44 Infrastructure Victoria: Advice on Recycling and Resource Recovery Infrastructure in Victoria 
47  Document 115 paragraph 144 
48  Document 116 Mr Cocks Expert Witness Report 
49  Document 45 Recycle Victoria: A new economy, February 2020 
50  Document 198 paragraph 22 
51  Document 128a paragraph 8 
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3.3 Discussion 

All the evidence and information before the Committee supports the view that the Facility 
significantly contributes to Victoria’s ability to recycle building material.  Recycling reduces 
demand for landfill space and for new extractive industries.  The Facility is within the Clayton 
South Precinct Hub identified as a “hub of state significance” in both the SWRRIP and the 
MWRRIP.  The Committee accepts that if the facility closes without suitable alternative 
material recycling capacity in place, objectives for the quantity and type of materials to be 
recycled would be compromised. 

The wording of both the SWRRIP and MWRRIP clearly acknowledge that the local planning 
circumstances for the continued operation of the Facility at its current site have changed with 
the approval of Amendment C143.  The Committee does not accept the assertion that both 
plans envisage the continued indefinite operation of the Facility.  The Committee accepts that 
Sustainability Victoria and the MWRRG both recognise the need for the Facility to continue, 
but at a site with appropriate planning to provide longer term security of use. 

The Committee heard evidence of the difficulty in finding an alternative site to relocate the 
Facility and of the many years that it can take to establish a new site.  Due to the significant 
part the Facility plays in meeting Victoria’s recycling targets, the Committee considers its 
ongoing operation in the medium term is essential for the construction and demolition 
recycling industry in Melbourne and the south east.  In the interim, while the Facility continues 
operation, the “Hub Plan” that both the SWRRIP and MWRRIP envisage must be developed. 

The broader planning issues are considered in Chapters 4 and 5. 

3.4 Conclusions 

The Committee concludes: 

• The State Waste Framework is a relevant matter for the Committee to consider, but 
not at the exclusion of local policy considerations. 

• Both the SWRRIP and MMRRIP identify the Clayton South Precinct Hub as one of 
the 14 hubs of state and metropolitan importance in Melbourne and acknowledges 
that the Facility is a significant metropolitan facility for construction and demolition 
resource recovery and end market applications for recycled glass. 

• The closure of the Facility without other infrastructure in place will significantly 
impinge on Victoria’s ability to meet construction and demolition recycling targets 
and likely result in increased landfilling and extraction of virgin quarry material. 

The Committee has recommended that strategic planning for the Clayton South Precinct Hub 
be undertaken to secure the long term future of recycling and resource recovery in the area. 
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4 The Green Wedge 

4.1 Issue 

It was agreed amongst parties that the site is outside the land identified as part of the Chain 
of Parks.  The issue not agreed was the impact the continued use of the site for recycling would 
have on implementing the Sandbelt Open Space Project (SOSP) and the Kingston Green Wedge 
Plan (KGWP). 

The issues are: 

• Would the extension of the permit and continued use of the land by the Facility 
undermine the implementation of the Chain of Parks? 

• Would the longer term objectives of the Kingston Green Wedge be irreversibly 
impacted by the extension of the permit? 

4.2 Evidence and submissions 

4.2.1 Metropolitan Green Wedge Planning 

It was common ground that planning of metropolitan Melbourne incorporates spines of urban 
growth that followed major transport infrastructure with green corridors in between.  

Mr Milner identified the “longevity of the green wedge planning concept” 52, referencing the 
Future Growth of Melbourne report of 1967 which planned for growth corridors and 
intervening green wedges to provide for “breathing space and dynamic non-urban spaces 
close to urban communities” 53.  Mr Milner identified that subsequent metropolitan planning 
documents reinforced the green wedge concept, including Melbourne 2030, the introduction 
of an urban growth boundary (UGB) and the Green Wedge Zone.  Importantly Mr Milner’s 
evidence notes: 

The complementary Green Wedge Zone was specifically purposed to manage activities 
and protect important non-urban uses outside the UGB, including conservation areas, 
recreation, agriculture, airports, sewage treatment plants and quarries which, it was 
recognised, could not be located among ‘normal’ urban development. 

Melbourne 2030 for the first time acknowledged that green wedges were locations that 
might be used for or suited to waste disposal and recycling. 54 

This position was further reinforced in subsequent strategies; Melbourne @ 5 Million (2008), 
Delivering Melbourne’s Newest Sustainable Communities (2009), Plan Melbourne (2014 and 
2015).  Noted specifically was Direction 4.5 of Plan Melbourne 2017-2050 which directs that 
Melbourne’s green wedges and peri-urban areas should: 

• protect major State infrastructure and resource assets, including water supply dams 
and water catchments and waste management and recycling facilities; and  

• protect and manage the value of green wedges consistent with green wedge 
management plans. 55 

 
52  Mr Milner Kinetica p23 
53  Mr Milner, Kinetica p23 
54  Mr Milner, Kinetica p24 
55  Mr Milner, Kinetica p25 
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Mr Barlow did not provide contradictory evidence in relation to the history of metropolitan 
planning, rather he offered complementary views on the establishment of urban and non-
urban corridors radiating from central Melbourne.  Mr Barlow cited similar sections of 
metropolitan planning documents including the Melbourne 2030 strategy that acknowledged 
the green wedges as “open landscapes that were set aside, more than 30 years ago, to 
conserve rural activities and significant natural features and resources between the growth 
areas of metropolitan Melbourne”56. 

Mr Barlow highlighted matters such as: 

A key direction of Plan Melbourne is:  

Direction 1.4 – Support the productive use of land and resources in Melbourne’s 
non-urban areas  

Melbourne’s green wedges and peri-urban areas are immensely important to the State’s 
economy, community and environment and support a wide range of non-urban land 
uses and activities. For instances, some of Victoria’s most productive agricultural is 
located within these areas. Other productive non-urban land uses include natural 
resource extraction, tourism, airports, sewage plants and waste and resource recovery 
operations.  

These areas also accommodate businesses that need buffers from residential and 
incompatible land uses. Non-urban land uses in the green wedges and peri-urban areas 
should be carefully planned and managed to avoid irreversible land-use change and 
support their ongoing productivity. (Mr Barlow’s emphasis) 57 

4.2.2 Kingston Green Wedge Planning 

(i) Sandbelt Open Space Project 

Mr Barlow advised the Committee that: 

The Sandbelt Open Space Project Development Plan was prepared by Melbourne 
Parks and Waterways in May 1994. It recommended a series of parklands covering 
some 1060 hectares, more than double the size of the park in the Open Space Plan, 
and of this approximately half is private land including both existing established golf 
courses and land in a range of land uses including market gardens, extractive 

industry/landfill. 58 

Mr Barlow noted that “The subject site is not located within the Core Parkland area and 
currently is not intended to be acquired for public open space purposes” 59, this fact was not in 
dispute. 

All parties acknowledged the SOSP Development Plan formed the basis for local policy in the 
Kingston Planning Scheme that sought to implement the Chain of Parks concept.  Figure 3 
shows an extract from the SOSP with the ‘Chain of Parks’ core in yellow. 

 
56  Mr Barlow Urbis p25 
57  Mr Barlow, Urbis p25 
58  Mr Barlow, Urbis, p29 
59  Mr Barlow, Urbis p29 
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Figure 3 Part of Sandbelt Open Space Development Plan (arrow approximately marks site)60 

 

(ii) Kingston Green Wedge Plan 

The KGWP was adopted by Council in 2012. 

Mr Milner made reference to the KGWP, and the subsequent development of local policy 
seeking to “direct rehabilitation of the green wedge landscape while being cognisant of the 
extended timeframe over which this is likely to occur”.61 

Further evidence was put outlining local policies within the Kingston Planning Scheme that 
support and promote the transition of non-urban areas of Kingston from resource extraction 
and land filling to open space, recreation and other complementary non-urban uses.  
Specifically referenced were Clause 22.01 The Sandbelt Open Space Project and 22.02 the 
South East Non-Urban Area policies.  

In relation to waste management facilities in the green wedge, Mr Milner referred to Clause 
22.09 of the Kingston Planning Scheme and noted that “the policy is directed to ensure that 
new facilities or expansion to existing facilities do not affect the long term development of the 
Green Wedge while the Kingston Green Wedge Management Plan (KGWMP) is being 
implemented”.62 

 
60  Figure 9 from Sandbelt Open Space Plan.  The Core Parkland is shown in yellow. The black and white diagonal shading 

is ‘Other proposed private and public compatible activities’. 
61  Mr Milner Kinetica p26 
62  Mr Milner, Kinetica p31 
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Mr Barlow identified the multiple uses the KGWP provides for “including to preserve areas 
away from urban uses for service industries and infrastructure including airports, freeway 
reservations, quarries and waste management operations”.63 

Mr Barlow drew the Committee’s attention to the specific references and commentary in the 
KGWP to recycling and the Facility.  This acknowledged the existence of the current planning 
permit with its limited life and the need for this type of use to transition out of the area over 
time.  The report commented on the emergence of the growing recycling industry and its 
potential to develop technology and operations over a period of 10-15 years, whereby it could 
successfully coexist with nearby residential and agricultural uses.  The following was put 
forward from the KGWP: 

If technology improves to this extent, there should be the opportunity within the Green 
Wedge Plan to revisit this issue, in limited locations and within strict parameters. For 
this reason, the Plan retains an ‘open mind’ about future possibilities in this field, while 
remaining firm that any such uses with off-site impacts such as dust, noise, fumes or 
heavy transport through residential areas, is unacceptable. The areas designated 
‘Transition Areas’ on the Land Use Map are the locations where this type of activity 
might be considered in the long term should all environmental concerns be satisfied. 
(Mr Barlow’s emphasis). 64 

The Facility was acknowledged as being within a ‘Transition Area’ and Mr Barlow went on to 
point out that the KGWP stated under the heading “What are we going to do?”: 

• Monitor the continued operation, within all approvals, of existing recycling facilities.  

• Investigate the potential for state of-the-art household waste transfer and recycling 
facilities with no off-site impacts as a possible future use of Transition Areas 
identified on the Land Use Map.  

• Phase out, in line with current approvals, the operation of existing landfills, waste 
transfer and materials recycling activities.65 

Council, in response, emphasised the point that the reference to current approvals did not 
necessarily include an extension to a permit, and the ‘Transition Area’ references the year 
2025. 

In relation to implementation, Mr Barlow commented that: 

Since the adoption of the KGWP further work has been undertaken to advance the 
introduction of the Chain of Parks. The former landfill site in Victory Road to the 
immediate north of the subject site is to be transferred to Council and incorporated into 
the Chain of Parks once the site has been remediated. Council has also purchased the 
current market garden at 1 Victory Road (at the northern end of Peace Road) with the 
intention to incorporate this site into the public open space system. 66 

And further that: 

To date there is no clear plan for how the non-public open space sites will be utilised in 
the future. The KGWP advances ‘ideas’ for how the privately owned land might be used 
(e.g. regional energy park and active recreational area) but does provide any 
background as to how these might be viably established and operated. 67 

 
63  Mr Barlow, Urbis, p26 
64  Mr Barlow, Urbis, p27 
65  Michael Barlow, Urbis, p27 
66  Mr Barlow Urbis, p33 
67  Mr Barlow, Urbis, p32 
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Council has continued to pursue the implementation of the Chain of Parks through open space 
and landscape planning and acquisition of sites.  Plans depicting the landscaping, active 
recreation uses, pathways and a lookout proposed for the adjacent Victory Road parkland 
were presented to the Committee.  

In Mr Barlow’s opinion: 

The site and its operations will not be readily visible from the new park (even the location 
of the proposed lookout) given the well-established landscape buffer along the northern 
boundary of the site. It will be possible to see part of the waste transfer building through 
the opening in the landscape buffer – however this will be at a distance of more than 
200 metres from the possible location of the lookout. 68 

Photographs were presented to the Committee by Council that showed the visibility of the 
Facility over the existing landscaping.  Landscaping plans were presented on behalf of the 
Applicant that sought to incorporate additional screening in response to these concerns. 

4.3 Community submissions 

Submissions from local residents provided valuable insights into the history of land use 
changes and the efforts of the community to effect change over a long period of time.  

Ms Anthony summarised the views of 910 objectors to the planning permit extension, 
including: 

• the negative health and well-being impacts the neighbouring community has suffered 
due to landfill operations, dust generation and traffic impacts 

• benefits they have witnessed so far in the rehabilitation of previous landfill sites 

• the positive contribution to biodiversity and quality of life that wetland restoration 
works have brought to the local community 

• expectations of the community that the Facility would cease use at the end of the 15 
year period and provide a recreational use in line with the KGWP. 

Similar issues were put to the Committee by other community members, emphasising 
concerns about the risk of extension of the permit leading to permanency of the Facility and 
disappointment that the “promises” made when the Kingston Planning Scheme was amended 
to include the land in the GWAZ, that no further industrial uses would follow, have not been 
kept.  These sentiments were raised by Mr Ahlip, the Defenders of the South East Green 
Wedge, Kingston Residents Association, Friends of Dingley Village and Friends of Edithvale 
Seaford Wetlands Inc. 

The Earls provided submissions objecting to the permit extensions on similar grounds and 
provided letters from several groups opposing the Facility.69 

4.4 Discussion 

There was no dispute about the length of time the community of Melbourne has planned for, 
and been committed to, the establishment and enhancement of green wedges as part of the 
metropolitan area.  A review of the documents referenced has shown an evolution from the 

 
68  M Barlow Urbis, p48 
69  Including from Kingston Residents Association, Mordialloc-Beaumaris Conservation League Inc., Port Phillip 

Conservation Council Inc., Friends of the Grange, Kingston Conservation and Environment Coalition Inc. 
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green wedge providing for a multitude of uses, that could not easily be provided for in built 
up urban areas, to a clear preference by Council for open space and recreational uses.  

It is accepted that the efforts of Council have borne success through the development of 
policy, provisions, acquisition of land and development of parklands.  However, the journey is 
far from over and there are many elements of the green wedge that are yet to be settled. 

The SOSP Development Plan of 1993 “defines the boundaries as well as the range and 
distribution of activities within the study area. It sets out the way in which both the public and 
private sector should develop the area”.70  The SOSP Development Plan was produced by 
Melbourne Parks and Waterways in conjunction with the local councils (pre-amalgamation), 
to assist their vision to deliver the transformation of the south east non-urban area to a place 
of recreation and leisure. 

In relation to the extent of land covered in the SOSP, the plan comments:  

Major parks are often located to conserve and give access to some special feature 
which provides the rationale for the park. In contrast, the concept for the Sandbelt Open 
Space Project was initiated from the need to develop a constructive end use for a large 
area of degraded land. In addition, there is a need to ensure provision of a Regional 
Park for an area presently under catered for in open space.71 

Interestingly, the plan identified “the need to meet the changing recreation needs of the 
community and accommodate high impact (noisy and visually intrusive) activities and sports 
which are generally not catered for within local and district open space”.72  In the Committee’s 
view, this indicates there is an expectation that some recreational land uses will have off-site 
impacts; that is, not all of green wedge land will be occupied by passive recreation and 
‘natural’ landscapes.  This leads to the consideration of measuring the compatibility of other 
permissible land uses. 

As acknowledged, the subject site does not form part of the core parkland identified in the 
Chain of Parks.  The SOSP states that: 

The designated non core area provides the opportunity for public and private 
organisations to develop a range of commercial businesses, primarily recreation based, 
which are complementary to the core area.  It has been designed to enable the 
development of land on sites which are not critical to the trail network or public open 
space system.73 

The Committee is satisfied that the site is not required for the successful achievement of a 
linked network of open spaces through the south east non-urban area, and that the 
development plans adopted by Council do not rely on the site to achieve a physical link.  This 
is not to say that the Committee does not consider that the site could positively contribute to 
the Chain of Parks as an adjacent recreational offering. 

The KGWP brings the focus of green wedge planning to the local level.  The KGWP recognises 
the role of the green wedge land to provide for a range of non-urban uses and some uses that 
require large pieces of land such as public infrastructure.  In relation to classifying non-urban 
uses, agriculture is classed as a non-urban use, but recreation is a vital use in both urban and 
non-urban settings.  Landfills and recycling operations are also found in both urban and non-

 
70  Sandbelt Open Space Project Implementation Plan, 1993, p1  
71  Sandbelt Open Space Project Implementation Plan, 1993, p21 
72  Sandbelt Open Space Project Implementation Plan, 1993, p1 
73  Sandbelt Open Space Project Implementation Plan, 1993, p41 
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urban areas, and one might suggest that a location away from a built-up urban location would 
be preferable for such uses.  Green wedges provide for this setting in locations near the source 
of the waste material.  Recycling facilities can be an acceptable land use in the green wedge, 
but only in certain locations. 

The KGWP holds the position that the subject site is not such a location.  It identifies the land 
for potential active recreation to be developed by the private sector.  However, the site is 
recognised as currently used for materials recycling and is included in the ‘Transition Areas’ 
on the Land Use Map which are the locations where recycling activity “might be considered in 
the long term should all environmental concerns be satisfied”.74  The KGWP stated that the: 

Recycling industry is considered a ‘developing’ industry.  As availability of non 
renewable resources declines, investment in recycling processes becomes more viable.  
It is possible that technological and operational improvements could increase to a point 
within the next 10 to 15 years that some form of recycling activity activities may be 
compatible with nearby residential / agricultural uses.  Recycling of glass, computer, 
clothing or other household waste may become possible and even desirable in a 
location close to urban areas without off-site impacts.75 

It is the Committee’s view that the reference to 10 to 15 years above leads to the notation in 
the Land Use Map of 2025 as it relates to transition.  This would be interpreted as a period of 
research and development in recycling methods as they relate to off-site impacts. After that 
time, Council would determine if the activity is compatible with surrounding uses.  However, 
other references in the KGWP indicate that the transition refers to the cessation of the current 
recycling use by 2025.  There appears to be some contradiction how recycling should be 
treated in some parts of the KGWP, other parts are clear, such as the recommendations about 
planning scheme amendments: 

Recognise the medium term operation of landfill, materials recycling and transfer station 
activities under current approvals in ‘Transition Areas’, require best practise methods to 
reduce offsite impacts of the operations, and eventually cessation of these activities at 
the end of the current approval timeframes.76 

This raises the matter of timeframe.  All the policy documents recognise that the transition of 
the green wedge to achieve open space, recreation and leisure objectives will take place over 
a lengthy time period.  Many factors in transition have been identified, such as demand for 
natural resources based on the state of the development industry, funding for acquisition and 
development and landfill rehabilitation processes. As noted in evidence by Mr Milner and Mr 
Barlow, green wedges have been integral to metropolitan policy and planning schemes since 
the 1960s.  Submissions to the Committee made reference to the expected filling of former 
quarries to be completed around 2017, and the 15 year life of the current permit was 
referenced in the KGWP.  

The green wedge has provided for a range of uses, some conflicting and many complementary 
over the years.  Indeed, the KGWP supports the commercial and industrial uses adjoining the 
subject site as they provide employment and “do not generate any significant amenity impacts 
or land use conflicts”.77  In the Committee’s view, an extension to the continued use of the 

 
74  KGWP KCC, p63 
75  KGWP, KCC, p63 
76  KGWP KCC, p79 
77  KGWP, KCC, p64 
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land for materials recycling for a further 15 years can be accommodated without denying the 
achievement of the green wedge objectives in the long term. 

There can be no question that the long term future of this land should conform with the 
objectives of the GWAZ and the open space objectives for the area.  However, the Committee 
finds that the continued use for recycling for a further interim period will not result in undue 
impact on the usability and enjoyment of the Chain of Parks as its implementation proceeds. 

4.5 Conclusions 

The Committee concludes: 

• The long term future of the locality is clearly to meet the objectives of the Green 
Wedge A Zone and implement an important regional open space and recreational 
vision. 

• The medium term continuation of the use on the Alex Fraser site for a further interim 
period should not result in undue impact on the usability and enjoyment of the Green 
Wedge; or compromise its medium to long term objectives. 
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5 Planning permit assessment 

5.1 Background 

Alex Fraser lodged two planning permit applications for consideration: 

• KP-2007/881/A - an application to amend the current permit under s72 of the Act  

• KP-2007/881 - an application for secondary consent under condition 8 of the existing 
permit. 

Both applications seek the same outcome; that the permit be extended for an additional 15 
years.  Council considered both applications separately under the appropriate provisions of 
the Act and against the established guiding principles for secondary consents.  It refused both 
applications.  The Committee considers it unproductive to undertake two separate planning 
permit application assessments to consider the merits of the proposed 15 year extension of 
the permit.  Its consideration will focus on the merits of the proposal against current State and 
local policies and planning controls. 

5.2 Relevant considerations 

Clause 71.02-3 of the Planning Scheme requires a responsible authority considering a permit 
application to take an integrated approach, and to balance competing objectives in favour of 
net community benefit and sustainable development. 

Clause 65 of the Planning Scheme states: 

Because a permit can be granted does not imply that a permit should or will be granted. 
The Responsible Authority must decide whether the proposal will produce acceptable 
outcomes in terms of the decision guidelines of this clause. 

Clause 65.01 requires the Responsible Authority to consider, as appropriate: 

• the Planning Policy Framework 

• the purpose of the zone, overlay or other provision 

• the orderly planning of the area 

• the effect on the amenity of the area 

The summary of relevant factors is included in the tables below.   

Other matters to be taken into account include: 

• objections 

• comments and decisions of referral authorities 

• other matters a Responsible Authority must and may take into account under section 
60 of the Act, including the Victorian planning objectives and the economic, social 
and environmental impacts of the proposed use and development 

• adopted government policy. 

5.3 State and local policies 

The following State and local policies within the Kingston Planning Scheme are of most 
relevance. 

Table 2 State and local policies 

Clause Summary of relevance 
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Clause 11.01-1R Green Wedges – Metropolitan Melbourne 

Seeks to protect green wedges from inappropriate development and 
includes the following strategies: 

- Promote and encourage the key features and related values of each 
green wedge area. 

- Support development in the green wedge that provides for 
environmental, economic and social benefits. 

- Plan and protect major state infrastructure and resource assets, such 
as airports and ports with their associated access corridors, water 
supply dams, water catchments and waste management and recycling 
facilities. 

Clause 15.03-2S Aboriginal Cultural Heritage 

Seeks to ensure the protection and conservation of places of Aboriginal 
cultural heritage significance. 

Includes the strategy to provide for the protection and conservation of 
pre-contact and post-contact Aboriginal cultural heritage places. 

Clause 19.02-6R Open Space – Metropolitan Melbourne 

Clause 19.03-5S Waste and resource recovery 

Aims to reduce waste and maximise resource recovery so as to reduce 
reliance on landfills and minimise environmental, community amenity 
and public health impacts. 

The following strategies apply: 

- Ensure future waste and resource recovery infrastructure needs are 
identified and planned for to safely and sustainably manage all waste 
and maximise opportunities for resource recovery.  

- Protect waste and resource recovery infrastructure against 
encroachment from incompatible land uses by ensuring buffer areas 
are defined, protected and maintained.  

- Ensure waste and resource recovery facilities are sited, designed, built 
and operated so as to minimise impacts on surrounding communities 
and the environment.  

- Encourage technologies that increase recovery and treatment of 
resources to produce energy and other marketable end products.  

- Enable waste and resource recovery facilities to locate close together 
in order to share separation distances, reduce the impacts of waste 
transportation and improve the economic viability of resource 
recovery.  

- Site, design, manage and rehabilitate waste disposal facilities in 
accordance with the Waste Management Policy (Siting, Design and 
Management of Landfills) (Environment Protection Authority, 2004).  

- Integrate waste and resource recovery infrastructure planning with 
land use and transport planning.  

- Encourage development that facilitates sustainable waste and resource 
recovery. 
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Consideration of any applicable Regional Waste and Resource Recovery 
Implementation Plan required. 

Clause 21.02-2 Green Wedge Management 

This policy recognises the multiplicity of roles the green wedge fulfils. It 
seeks to manage the challenge of competing and uses through structure 
planning and ensure land uses are not driven by short term economic 
expediency but seek to achieve sustainable use and development 
outcomes. 

The objectives are: 

- To ensure activities in the green wedge are consistent with, and 
contribute to, optimal long-term planning solutions for the whole of 
the south eastern regional green wedge. 

- To protect and enhance the scenic and landscape values of the green 
wedge area 

- To create a predominantly non-urban, major regional north-south open 
space spine. 

These objectives are supported by strategies, some of which recognise 
the transitional nature of the area and the achievement of these 
objectives over time. These include: 

- Protect the green wedge land from intrusion of urban uses 

- To support the transition of landfill, recycling or transfer stations on 
appropriate land to new uses that are consistent with long term 
strategies for the Green Wedge 

- Progressively remediate and redevelop disused landfill sites and other 
disturbed land in the Green Wedge for open space 

- Give priority to the rehabilitation of those sites which form part of the 
designated core parkland areas identified in the Open Space 
Framework Plan 

- Strongly discourage any new refuse transfer stations, materials 
recycling facilities or landfills on land in the Green Wedge north of 
Kingston and Heatherton Roads. 

Clause 21.10 Infrastructure 

Further strategic work: Develop a Waste Strategy for Council to 
implement in its day-to-day considerations for the municipality. 

Clause 22.02 Sandbelt Open Space Project 

Objectives: 

- To implement the objectives of the Sandbelt Open Space Project and 
associated Development Plan.  

- To promote the development of a series of connected parks providing 
for a wide range of regional and local recreation opportunities within a 
quality environment.  

- To promote the rehabilitation and conversion of extractive industrial 
and landfill sites to open space or other productive after uses which 
are compatible with the Sandbelt Open Space Project.  
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- To recognise different concepts of leisure and recreation and provide 
for equitable access to both passive and active recreational pursuits 
not widely accessible elsewhere. 

Key policy statements include: 

- Development be guided by the Sandbelt Open Space Development 
Plan attached to this clause 

- Trail networks be integrated with existing recreational networks and 
provide linkages with nearby open space and adjoining urban areas 

- The use and development of private land adjacent to the core parkland 
areas be compatible with, and contributes to, the Sandbelt Open Space 
Project 

- A vegetation pattern and character be promoted which restores 
positive elements of the locality’s former ecology and landscape and 
results in the improvement of landscape character through the non-
urban area 

Relevant decision guidelines include: 

- Whether the proposal is compatible with surrounding land uses and 
furthers the implementation of the Sandbelt Open Space Project 

- The impact on the character, appearance and landscape features of the 
area, including features of architectural, historic and cultural 
significance.  

Clause 22.03 South East Non Urban Area Policy 

This policy is based on the principles of the ‘South East Non Urban Study’ 
(1997) and promotes a strategic and structured approach to the 
management of Kingston’s non urban areas.  

Preferred uses include: 

- Public open space facilities including parks, sports fields, bicycle 
networks, etc.  

- Public utilities and major infrastructure facilities such as retarding 
basins and effluent treatment works 

Foresees further strategic planning and structure plans guiding 
development 

Clause 22.04 Enterprise sites policy – land adjoining 

Clause 22.07 Outdoor advertising sign policy 

Provides guidance for signs in non urban areas 

Clause 22.09 Materials recycling 

Policy basis includes: 

Materials recycling facilities have played an important role in reducing 
waste at landfill sites.  It is anticipated that there will be continued 
demand for these facilities within the south east of Melbourne however 
as landfill sites cease operation in Kingston alternative locations in the 
region outside Kingston’s Green Wedge require consideration. It is 
important that these facilities are located appropriately in order to 
minimise off site impacts …. ensure that the establishment of any new 
facilities or expansions to existing facilities do not affect the long term 
development or amenity of the Green Wedge while the Kingston Green 
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Wedge Plan is being implemented.  The Kingston Green Wedge Plan will 
provide the strategic basis for any necessary future amendments to this 
Planning Scheme. 

Policy statements are: 

- Materials recycling facilities are not supported in areas which are in 
close proximity to agriculture, residential areas and sensitive uses or in 
highly visible locations. 

- Materials recycling facilities must be sited and managed to minimise 
the effect on the amenity of the surrounding area with regard to noise, 
odour, vibration, emissions to air, land or water, traffic and access, 
visual appearance and impact, and hours of operation. 

- Materials recycling facilities must be provided with real time dust 
particulate monitoring where a likelihood exists of airborne dust 
omissions. 

- Sufficient area is set aside on site to provide a buffer and adequate 
landscaping to enhance the visual appearance of the site. 

- Access to a Materials Recycling facility must not be via residential 
streets. 

- All treatment of materials on the site must be conducted within 
buildings. 

- The burning of waste materials must not occur on site. 

- Materials recycling facilities must be designed to enable the loading 
and unloading of materials to be carried out within the site. 

- Materials recycling facilities in association with Refuse Transfer 
Stations be discouraged. 

- Extensions/amendments to existing materials recycling facilities are 
not supported where land use in proximity has changed to agriculture, 
residential or other sensitive use. 

Decision guidelines include: 

- The effect on long term open space planning objectives including the 
proximity of any facilities to areas identified as future parkland or 
Chain of Parks Linear Trail in the Sandbelt Open Space Project Policy. 

- The Kingston Green Wedge Plan 

Other State policies of relevance have primarily been identified and addressed as noted in 
Table 3. 

Table 3 Other relevant policy and strategies 

Strategy/Policy  

State and Metro Waste policies See Chapter 3 

Environment Protection Policies See Chapter 2 

5.4 Zones, Overlays and Provisions 

The following zones, overlays and provisions of the Kingston Planning Scheme apply. 
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Table 4 Zones, Overlays and Provisions 

Zone  

Clause 35.05 

GWAZ 

Green Wedge A Zone 

Purpose: 

To implement the Municipal Planning Strategy and the Planning Policy 
Framework.  

To provide for the use of land for agriculture.  

To protect, conserve and enhance the biodiversity, natural resources, 
scenic landscapes and heritage values of the area.  

To ensure that use and development promotes sustainable land 
management practices and infrastructure provision.  

To protect, conserve and enhance the cultural heritage significance and 
the character of rural and scenic non-urban landscapes.  

To recognise and protect the amenity of existing rural living areas. 

Clause 35.05-1 

GWAZ 

Table of Uses: 

Industry (including Materials recycling) is a Section 3 prohibited use in the 
table 

Clause 35.05-5 

GWAZ 

Buildings and works: 

A permit is required for buildings and works 

Overlays  

Clause 42.01 Environmental Significance Overlay Schedule 4 

Statement of Significance 

- Parts of Clayton South and Heatherton have been extensively developed 
and used for the purposes of extractive industries with subsequent 
rehabilitation of the land through waste disposal by landfilling.  

- Land developed and used for the purpose of waste disposal by 
landfilling and adjoining or surrounding land may be impacted by the 
migration of landfill gas and/or leachate contamination of waters 
(groundwater or surface water) during the operation of the landfill and 
for decades after the closure and rehabilitation of a landfill. 

Environmental Objective to be achieved 

- To ensure any development, including buildings or works, is designed to:  

- Mitigate the accumulation of landfill gas in confined spaces;  

- Mitigate the abstraction of leachate or groundwater contaminated with 
leachate, other than for the purpose of management of the landfill (i.e. 
monitoring or storage, treatment and disposal or irrigation);  

- Protect the buildings or works from damage caused by settlement of the 
waste in any landfill; and  

- Minimise any impact on any landfill, including final capping, landfill gas 
system, leachate system, surface drainage, trade waste infrastructure, 
monitoring infrastructure or landscaping, including protective 
vegetation of a landfill. 

Clause 44.04 Land Subject to Inundation  
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Purpose: 

- To implement the Municipal Planning Strategy and the Planning Policy 
Framework.  

- To identify land in a flood storage or flood fringe area affected by the 1 
in 100 year flood or any other area determined by the floodplain 
management authority.  

- To ensure that development maintains the free passage and temporary 
storage of floodwaters, minimises flood damage, is compatible with the 
flood hazard and local drainage conditions and will not cause any 
significant rise in flood level or flow velocity.  

- To reflect any declaration under Division 4 of Part 10 of the Water Act, 
1989 where a declaration has been made.  

- To protect water quality in accordance with the provisions of relevant 
State Environment Protection Policies, particularly in accordance with 
Clauses 33 and 35 of the State Environment Protection Policy (Waters of 
Victoria). To ensure that development maintains or improves river and 
wetland health, waterway protection and flood plain health. 

No specific management objective nor statement of risk is scheduled. 

Clause 45.03 Environment Audit Overlay 

Purpose: 

- To implement the Municipal Planning Strategy and the Planning Policy 
Framework.  

- To ensure that potentially contaminated land is suitable for a use which 
could be significantly adversely affected by any contamination. 

Particular provisions  

Clause 51.02 Metropolitan Green Wedge Land – Core planning provisions 

Purpose: 

- To protect metropolitan green wedge land from uses and development 
that would diminish its agricultural, environmental, cultural heritage, 
conservation, landscape natural resource or recreation values.  

- To protect productive agricultural land from incompatible uses and 
development.  

- To ensure that the scale of use is compatible with the non-urban 
character of metropolitan green wedge land.  

- To encourage the location of urban activities in urban areas.  

- To provide transitional arrangements for permit applications made to 
the responsible authority before 19 May 2004.  

- To provide deeming provisions for metropolitan green wedge land. 

Materials Recycling is not a prohibited use if used in conjunction with 
Refuse disposal or Transfer station. 

Clause 52.05 Advertising Signage  

Purpose: 

- To regulate the development of land for signs and associated structures.  
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- To ensure signs are compatible with the amenity and visual appearance 
of an area, including the existing or desired future character.  

- To ensure signs do not contribute to excessive visual clutter or visual 
disorder.  

- To ensure that signs do not cause loss of amenity or adversely affect the 
natural or built environment or the safety, appearance or efficiency of a 
road. 

Provisions: 

This clause incorporates detailed requirements for signs. No specific 
matters are scheduled in Kingston Planning Scheme. 

Clause 52.06 Car Parking 

Purpose: 

- To ensure that car parking is provided in accordance with the Municipal 
Planning Strategy and the Planning Policy Framework.  

- To ensure the provision of an appropriate number of car parking spaces 
having regard to the demand likely to be generated, the activities on the 
land and the nature of the locality.  

- To support sustainable transport alternatives to the motor car.  

- To promote the efficient use of car parking spaces through the 
consolidation of car parking facilities.  

- To ensure that car parking does not adversely affect the amenity of the 
locality.  

- To ensure that the design and location of car parking is of a high 
standard, creates a safe environment for users and enables easy and 
efficient use. 

Provisions: 

This clause incorporates detailed requirements for parking across all uses 
and zones. 

Clause 52.29 Land adjacent to a Road Zone Category 1 

Purpose: 

- To ensure appropriate access to identified roads.  

- To ensure appropriate subdivision of land adjacent to identified roads. 

Provision: 

A permit is required to create or alter access to a road in a Road Zone, 
Category 1. The matter must be referred to the Roads Corporation 

Clause 53.10 Uses and Activities with Potential Adverse Impacts 

Purpose: 

- To identify those types of uses and activities, which if not appropriately 
designed and located, may cause offence or unacceptable risk to the 
neighbourhood. 

Provisions: 

The threshold distance set for a transfer station of this nature is 200 
metres, for other recycling operations is not specified. Referral to EPA is 
required if threshold distance is not met or not specified. 
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Clause 53.14 Resource Recovery 

Purpose: 

- To facilitate the establishment and expansion of a Transfer station 
and/or a Materials recycling facility in appropriate locations with 
minimal impact on the environment and amenity of the area. 

This clause applies to all land used and developed or proposed to be used 
and developed for: 

- A Transfer station; 

- A Materials recycling facility 

Decision Guidelines: 

- The contribution of the proposal to achieving resource recovery targets 
established by the Victorian Government.  

- The impact of the proposal on the amenity of the surrounding area.  

- The Statewide Waste and Resource Recovery Infrastructure Plan 
(Sustainability Victoria, 2015).  

- Any Regional Waste and Resource Recovery Implementation Plan 
including the Metropolitan Waste and Resource Recovery 
Implementation Plan (Metropolitan Waste and Resource Recovery 
Group, 2016). 

General provisions  

Clause 63.05 Existing Uses 

An existing use right is established in relation to use of land under this 
scheme if any of the following apply:  

- The use was lawfully carried out immediately before the approval date.  

- A permit for the use had been granted immediately before the approval 
date and the use commences before the permit expires.  

- A permit for the use has been granted under Clause 63.08 and the use 
commences before the permit expires.  

- Proof of continuous use for 15 years is established under Clause 63.11. 
The use is a lawful continuation by a utility service provider or other 
private body of a use previously carried on by a Minister, government 
department or public authority, even where the continuation of the use 
is no longer for a public purpose. 

A use in Section 2 or 3 of a zone for which an existing use right is 
established may continue provided:  

- No building or works are constructed or carried out without a permit. A 
permit must not be granted unless the building or works complies with 
any other building or works requirement in this scheme.  

- Any condition or restriction to which the use was subject continues to 
be met. This includes any implied restriction on the extent of the land 
subject to the existing use right or the extent of activities within the use.  

- The amenity of the area is not damaged or further damaged by a change 
in the activities beyond the limited purpose of the use preserved by the 
existing use right. 
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5.5 Authority comments 

Council referred the permit application amendment under section 52 and reported the 
following responses to the Planning Committee78. 

Table 6 Agency referrals  

Referral Department Section 

52/55 

Determining/ 

Recommending 

Objection Comments 

Moorabbin Airport 52 Recommending N/A No response received; it is 
considered that Moorabbin 
Airport has no conditions for 
objection to the proposal.  

Parks Victoria 52 Recommending N/A No response received; it is 
considered that Parks Victoria 
has no conditions for objection 
to the proposal. 

EPA 52 Recommending N/A EPA does not object to the 
proposed amendment of the 
planning permit expiry. 

VicRoads 52 Recommending N/A VicRoads noted that the 
development will not have a 
significant impact on the safety 
and operational efficiency of 
Kingston Rd close stop 
accordingly VicRoads has no 
objection to the proposal.  

5.6 Advertising 

The council officer report79 on the planning permit application reported on the advertising of 
the application as follows: 

Following the commencement of advertising, nine hundred and ten (910) objections to 
the proposal were received. The valid grounds of objection raised are summarised as 
follows:  

• the use is prohibited under the zone (GWAZ); 

• contradicts the long term planning policy (Chain of Parks, conservation of 
biodiversity and landscapes); and  

• offsite amenity impacts (traffic, dust, noise). 

The matters raised in community objections have been covered in the assessment of the 
permit application and formed much of the discussion at the Hearing. 

 
78  Council Planning Committee Meeting 11 December 2019, p31 
79  KCC Planning Committee Meeting 11 December 2019, p31 
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5.7 Assessment against provisions 

The subject site is in the GWAZ under which the use of land for Industry (including materials 
recycling) is prohibited.  The site benefits from the current permit which, despite prohibition, 
allows for the continuation of the use and the consideration of the extension of time.  

The overlays are not of particular relevance to the matter of the extension of time. 

Clause 51.02 Metropolitan Green Wedge core does not prohibit materials recycling, and the 
scale of the use is compatible with the non-urban character of metropolitan green wedge land.  

Clause 53.14 Materials recycling supports the use of the land as is. 

At the regional level, Clauses 11.01-1R Green Wedges – Metropolitan Melbourne supports the 
use of the land for materials recycling. 

State policy at Clause 19.03-5S – Waste and Resource Recovery strongly supports the existing 
use and proposed extension.  

Local policy at Clause 21.02-2 Green Wedge Management, supports the transition of recycling 
facilities to uses that are consistent with long term strategies for the Green Wedge over time.  
It discourages new recycling facilities in this location. 

Clause 22.02 the SOSP, provides clear direction for the use of the land.  While the site is not 
included as ‘core parkland’, it is immediately adjacent and is identified for active recreation.  
It is not identified for public acquisition and therefore its development for recreational use 
will be dependent upon the willingness of the owner to invest in redevelopment.  Of relevance 
is the policy statement that: 

The use and development of private land adjacent to the core parkland areas be 
compatible with, and contributes to, the Sandbelt Open Space Project. 

Management of offsite amenity issues would suggest that the continued use of the land is 
compatible with the open space objectives of the adjacent land.  The level of contribution 
towards implementation of the SOSP is limited. 

Clause 22.09 supports recycling in Kingston and defers to the KGWP to give direction to the 
continued use and development of new recycling facilities.  As noted in Chapter 4, the KGWP 
is somewhat conflicted in its position on the continued use of existing recycling facilities in the 
Transition Areas.  However, the Committee has concluded that the continuation of the existing 
use for a further 15 year period will not compromise the long term achievement of the Plan.  
Therefore the proposal meets this clause. 

5.8 Discussion 

Evidence and submissions to the Committee provided a range of views in relation to 
assessment of the proposal against the provisions of the planning scheme and relevant State 
strategies.  The Committee has been assisted by these in its deliberations. 

It is clear there are matters where parties agree, such as the legitimacy of the application for, 
and consideration of, an extension of the permit, despite the use now being prohibited by the 
zoning of the land.  There are matters where resolution appears to be manageable through 
operational adjustment, such as dust monitoring and landscaping. 
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The matters where the parties are at odds are centred around pursuit of the Green Wedge 
Plan and recycling objectives and determining the primacy of these competing policies. 

As can be seen in the tables above, the Kingston Planning Scheme provides policy direction 
for the use and development of the land.  As evidence and submissions identified, the planning 
provisions applicable to the area have evolved over the years to cater for community needs 
at the time and its vision for the future.  The use of this site provides a clear example of this, 
having been approved for use for sand extraction and then for materials recycling within the 
policy context at the time.  The planning scheme recognises that the achievement of the vision 
for the green wedge is a ‘long game’ and Council has considered and approved applications 
for use while acknowledging they would not necessarily be suitable in the long term future.  

Amendment C143 included the land in the GWA in Council’s vision towards encouraging the 
land to be used for active recreation in accordance with the KGWP.  The Panel for that 
Amendment raised some concerns about achieving this change and recommended against 
application of the zone to the Facility (and other land) at that time.  The Council, and ultimately 
the Minister were not convinced, and the land was rezoned. 

The current use of the land is non urban, is recognised as a suitable use in the green wedge 
but does not meet the provisions of the scheme as it relates to the current Green Wedge A 
Zone. The most relevant applicable strategy seeks use of the land for active recreation 
following cessation of its current use. 

Essentially, the issue comes down to that key concepts in planning; net community benefit 
and sustainable development.  Planning in Victoria revolves around the concepts and there is 
no hard and fast ‘test’ as to where that benefit lies in any given matter; it must come down to 
the context and balancing the needs of the time and place.  Importantly the outcome only 
needs to be ‘acceptable’ in planning terms; it does not need to be some ‘perfect’ or ‘ideal’ 
outcome. 

Net community benefit has been well argued in front of Panels, VCAT and the higher courts.  
One of the most often quoted paragraphs on the topic is from Osborn J in the Supreme 
Court:80 

The test of acceptable outcomes stated in the clause is informed by the notions of net 
community benefit and sustainable development. An outcome may be acceptable 
despite some negative characteristics. An outcome may be acceptable because on 
balance it results in net community benefit despite achieving some only of potentially 
relevant planning objectives and impeding or running contrary to the achievement of 
others. [Committee emphasis] 

In considering whether this proposal derives a net community benefit, the Committee 
considers: 

• there is a clear need and demand for construction and demolition recycling; and 
strong policy support in general 

• there is no clear alternative to this Facility or a clear short to medium term 
replacement for the service provided 

• premature closure of the Facility is likely to lead to an increase in waste to landfill 
which is inconsistent with policy 

 
80  Rozen v Macedon Ranges Shire Council & Anor [2010] VSC 583 at para 171. 
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• there is strong policy support for a different, cleaner, greener recreation and open 
space future for the Green Wedge and this site, in time 

• this site is not identified as being specifically needed to achieve the long term 
recreation and open space vision; and there is no acquisition pathway to include it 

• there is no evidence of local amenity impact from the current operations and the 
operation is not proposed to expand. 

Taking these factors into account, the Committee considers the best net community benefit 
and furthering sustainable development outcomes lie in avoiding waste to landfill and 
reducing the need to extract natural resources.  These benefits accrue to the local, regional, 
metropolitan and state community.  These outweigh in this case the medium term delay to 
achieving a relatively small part of the desired green wedge outcome; benefits that accrue to 
for local and regional community. 

The current use is legitimate and an extension to the current permit is allowable under the 
provisions of the Planning Scheme.  Having considered the relevant factors, including State 
and local strategies and policies, the provisions of the planning scheme, community 
submissions and agency input, the Committee concludes that the planning permit should be 
extended for a further period of 15 years from the existing expiry date. 

The Committee notes the Applicant submitted that a longer extension, perhaps out to 30 
years, might be appropriate.  The Committee wishes to make it clear that in its view, this 
should not be countenanced.  If the Facility is to continue beyond the 15 year extension 
recommended in this report, then taking into account the higher level long term objectives of 
the Green Wedge, any consideration must be undertaken as part of a broader strategic review 
and planning scheme amendment, not another permit extension. 

On balance, the Committee considers that the permit extension should be granted for a 
further 15 year period. 

5.9 Conclusions 

The Committee concludes: 

• Amenity impacts from the operation are minimal and do not preclude the ongoing 
operation of the Facility subject to adhering to permit conditions. 

• The ongoing contribution that the Facility makes to construction and demolition 
resource recovery and minimisation of waste to landfill strongly contributes to State 
and local waste policy objectives. 

• The continued operation of the Facility is not consistent with the objectives and 
purpose of the Green Wedge A Zone, however the extension of the permit for a 
further period does not compromise the long term objectives of the zone. 

• The layout of the site and operation of the Facility does not create undue negative 
impact on the enjoyment of the nearby developing open space. 

• The continued operation of the Facility for a limited period will not prevent 
implementation of the Kingston Green Wedge Plan 

• The permit should be extended for a further period of 15 years from the current 
expiry date. 

• The specific reference to a possible further extension of the permit should be 
removed. 
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The planning permit should be amended, and a permit issued in accordance with the 
recommendations in this report as shown in Appendix E.  How the permit expiry is expressed 
in the amended permit may require further consideration.  For the avoidance of doubt, the 
Committee considers the permit should be extended for no more than 15 years past the expiry 
date of the existing permit.  The existing permit expires on 5 December 2023; therefore, the 
amended permit should expire no later than 5 December 2038. 
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6 Community benefits package 

6.1 Background 

The Applicant offered a ‘Community benefits package’ with the applications in the form of a 
draft s173 agreement under the Act.  The Community benefits package included, amongst 
other things, a significant contribution to active recreation; the right for Council to, after at 
least five years, give five years notice to the owner of the land to cease the use; and the 
transfer of the land to Council after 2033 for a nominal fee.81 

The Applicant provided a future recreation concept as shown in Figure 4.82 

Figure 4 Possible future recreation concept 

 

Council did not consider that the Community benefits package should (or could) be considered 
with the applications.  In the Council agenda of 25 November 2019, the following was put:83 

5.1  Kingston City Council has received legal advice that: 

5.1.1 …; 

 
81  Document 85, Draft Section 173 agreement 
82  Document 97, note this is a possible concept 
83  Document 89, at 5.1 
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5.1.2 There is not nexus between the Land Transfer, Rent or Contribution and the 
requirements of the Planning and Environment Act 1987 (Vic) or the Kingston 
Planning Scheme; 

5.1.3 The Land Transfer, Rent or Contribution is not reasonably capable of being 
related to implementing planning policy; 

5.1.4 In the absence of any planning purpose the Land Transfer, Rent or Contribution 
should be disregarded to ensure the integrity of the statutory planning process 
guarding against any adverse effect on the proper exercise of the statutory 
power. 

5.2 In reliance on this advice the proposal the Land Transfer, Rent or Contribution 
are considered irrelevant in the absence of any implementation of planning 
policy. 

6.2 Discussion and conclusion 

The Committee was not privy to the Council’s legal advice in relation to the Community 
benefits package and is not in the position to comment on its legality. 

However, it appears to the Committee that such an agreement offers considerable benefit to 
Council and the community in the long term implementation of green wedge planning policy 
in this area; and is a pathway to bring the site into the public realm with significant active 
recreational facilities. 

Elsewhere in this report, the Committee has recommended the planning permit be extended, 
irrespective of the Community benefits package.  The Committee has concluded this is where 
the net community benefit lies in this case. 

If the Minister for Planning accepts the advice that a permit extension is warranted, it seems 
prudent and desirable that discussions continue between the Applicant and Council with a 
view to bringing the Community benefit package to fruition in some form. 

The Committee has provided a general recommendation accordingly. 
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Appendix A Terms of Reference 
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Appendix B Parties to the Committee Hearing 
 

Submitter Represented by 

Kingston City Council Mr Jason Pizer QC and Paul Chiappi of Counsel instructed by Russell 
Kennedy Lawyers, who called expert evidence on: 

- Town Planning from Mr Rob Milner of Kinetica 

- Resource Recovery from Mr David Cocks of MRA 

- Dust Emissions and Health Risk Assessment from Mr Peter Ramsey of 
Peter J Ramsey and Associates 

Alex Fraser Pty Ltd Mr Chris Townshend QC and Ms Alex Guild of Counsel instructed by 
Norton Rose Fulbright, who called expert evidence on: 

- Planning from Mr Michael Barlow of Urbis 

- Facility Siting Aspect from Mr Shane Robb of Urbis 

- Economics from Mr Justin Ganly of Deep End Services 

- Noise from Mr Darren Tardio of Enfield Acoustics 

- Air Quality from Dr Terry Bellair of Environmental Science Associates  

- Mr Peter Murphy, Managing Director of Alex Fraser (Facility Manager: 
non-independent expert) 

Sustainability Victoria Ms Karen Wilson 

Department of Jobs, 
Precincts and Regions 

Dr Helen Foard 

Metropolitan Waste 
and Resource Recovery 
Group 

Ms Michelle Lee 

Defenders of the South 
East Green Wedge 

Ms Diana Donohue 

Friends of Edithvale 
Seaford Wetlands Inc 

Mr Robin Clarey 

Friends of Dingley 
Village 

Mr David Madill 

Heatherton Christian 
College 

Mr Peter Cliffe 

Mr Mayo Ahlip  

Ms Silvana Anthony  

Ms Nina and Dr Brian 
Earl 

 

Ms Sarah Herring  
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Appendix C Document list and Hearing Book 
Prior to the Hearing the Committee ran a normal document list.  In the Hearing a Document 
List was run by Norton Rose Fulbright at the Committee’s request. 

Advisory Committee Document List 
Version 1 – 14 07 2020 

No. Date Description Presented by 

1 06 05 20 Directions notification letter PPV 

2 “ Correspondence with Melbourne Waste 
and Resource Recovery Group 

“ 

3 13 05 20 Submission on Procedural Matter on 
behalf of Council 

Mr Chiappi on behalf of Council 

4 14 05 20 Submission from Sustainability Victoria Mr Genever, Sustainability 
Victoria 

5 18 05 20 Advice to Sustainability Victoria regarding 
Directions Hearing 

PPV 

6 “ Procedural Matters and Proposed Timeline Ms Brezzi, Norton Rose Fulbright 
on behalf the Proponent 

7 “ Advice from the Environmental Protection 
Authority  

PPV 

8 “ Submission from Department of Jobs, 
Precincts and Regions 

Mr Syzmanski, DJPR 

9 20 05 20 Panel Directions  PPV 

10 21 05 20 Advice to Mr Ahlip regarding Site 
Inspection 

“ 

11 “ Advice to Proponent and Council regarding 
site inspection 

“ 

12 22 05 20 Notification letter sent to VCAT objectors Ms Brezzi, Norton Rose Fulbright 
on behalf the Proponent 

13 01 06 20 Letter regarding videoconferencing 
matters 

PPV 

14 “ Letter to EPA “ 

15 05 06 20 Submission of Melbourne Waste Removal 
and Recovery Group 

Ms Riseley, MWRRG 

16 “ Dingley Village Community Association 
Submission  

Mr Madill, Dingley Village 
Community Association 

17 “ Submission of Department of Jobs, 
Precincts and Regions 

Mr Krbaleski, DJPR 

18a “ Supplementary submission of 
Sustainability Victoria 

Ms Wilson, Sustainability Victoria 
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No. Date Description Presented by 

18b “ Sustainability Victoria - letter of objection “ 

19 09 06 20 Correspondence regarding submissions 
and Directions Issued on 20 May 

PPV 

20 10 06 20 Supplementary Submission - Jennifer 
Hattingh 

Ms Hattingh 

21 “ Supplementary Submission - John Kolitsis Mr Kolitsis 

22 “ Supplementary Submission - Luke Salman Mr Salman 

23 “ Supplementary Submission - Nina & Brian 
Earl 

Mr and Ms Earl 

24 “ Supplementary Submission - Robin Clarey Ms Clarey 

25 “ Supplementary Submission - Agnes & Brian 
Fletcher 

Mr and Ms Fletcher 

26 “ Supplementary Submission - Heatherton 
Christian College 

Mr Cliffe 

27 11 06 20 Directions and Timetable (v1)  PPV 

28 15 06 20 Response to Advisory Committee  Ms Brice on behalf of the EPA 

29 “ Expert witness statement of Justin Ganly 
(Economics) 

Mr Bryce, Norton Rose Fulbright 
on behalf the Proponent 

30 “ Expert witness statement of Shane Robb 
(Alternative Sites Analysis 

“ 

31 “ Part A Submission Mr Fiedler on behalf of Kingston 
City Council 

32 “ Expert witness statement of David Cocks - 
MRA 

“ 

33 “ Expert witness statement of Rob Milner - 
Kinetica 

“ 

34 16 06 20 Expert witness statement of Michael 
Barlow - Urbis 

Mr Bryce, Norton Rose Fulbright 
on behalf the Proponent 

35 17 06 20 Expert Witness Statement of Darren Tardio 
- Enfield Acoustics 

“ 

36 “ Expert Witness Statement of Terry Bellair - 
Air Quality Assessment 

“ 

37 “ Expert witness statement of Terry Bellair - 
Environmental Improvement Plan - ESA 

“ 

38 “ Expert Witness Statement of Peter Ramsey 
- Peter J Ramsey & Associates 

Mr Fiedler on behalf of Kingston 
City Council 

39 19 06 20 Peter Murphy - Outline of Evidence Mr Murphy, on behalf of the 
Proponent 
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No. Date Description Presented by 

40 “ Site inspection itinerary  Mr Bryce, Norton Rose Fulbright 
on behalf the Proponent 

41 22 06 20 Submission “ 

42 “ Virtual Site Tour video  “ 

43 14 07 20 Index Sheet of E-book PPV 

44 “ E-book of material tabled at the Hearing “ 
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In-Hearing Document List 
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Appendix D Current planning permit 
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Appendix E Committee recommended planning 
permit 

The Committee has used the existing permit as the base. 

Tracked Added Tracked Delete 
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